The respondent's assertion that the bolts could have
been loosened and fallen off during the 3-hour period that
the truck was in operation immediately prior to its inspec-
tion is not relevant to the fact that a violation occurred.
As noted by the Commission in Allied Chemical Corporation,
supra.  "Defects affecting safety in equipment continuously
in operation, including those occurring during the course of
operation, must be corrected before the equipment is used any
further" (emphasis added).

History of Prior Violations

I conclude and find that the respondent's past compliance
record is not such as to warrant; any additional increase in
the civil penalty which has been assessed for the violation
which has been affirmed.

Size of Business and Effect of Civil Penalty on the
Respondent's Ability .to Continue in Business

I conclude and find that the respondent is a relatively
small operator, and that the civil penalty which has been
assessed for the violation in question will not adversely
affect its ability to continue in business.

Gravity

I conclude and find that the cited conditions constituted
a serious violation.  Although the inspector found that the
brakes on the cited truck were adequate, and that it was
possible that the driver could have stopped the truck in the
event the drive shaft came loose, he nonetheless believed that
a loose drive shaft whipping freely under the truck could have
pulled the truck out of gear, sheared the brake lines, or
caused loss of control by sticking in the ground.

Negligence

While it is true that the inspector had to look under
the truck to detect the cited defects, his unrebutted testi-
mony is that the shiny spot caused by the rubbing action of
the transmission which alerted him to look under the truck
was readily observable to anyone walking around the truck.
Given the fact that the truck driver is required to inspect
the vehicle prior to placing it in operation, and given the
admission by the respondent's representative that "we do not
go over the truck completely every day" (Tr. 41), I conclude
and find that the violation resulted from the respondent's
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